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I. INTRODUCTION 

Plaintiff Lisa Marie Boyd seeks to enforce the terms of the operating agreement (the 

“Operating Agreement”) she entered into with Defendant Catherine Fisher.   

Since 2015, the parties have owned and operated ISC Group, LLC (the “Company”).  In 

2021, Fisher triggered the series of events that have brought the parties to trial, invoking Section 

8.6—titled “Deadlock Buyout”—of the Operating Agreement and stating to Boyd that “it is time 

for our partnership to end.”  Fisher delivered her Buyout Notice under Section 8.6.1, selecting 

the key Total Asset Value of .
1
  Boyd timely delivered her “Election Notice under 

§8.6.2 of the Operating Agreement, electing to purchase [Fisher’s interests] for the purchase 

price provided for in §8.6.5 of the agreement.”  At each step, the parties were careful to cite to 

the pertinent provisions of the Operating Agreement to ensure compliance with the Deadlock 

Buyout procedure set forth therein. 

Per the Operating Agreement, Fisher is entitled to $218,090.50 in exchange for her entire 

interest in the Company.  Although it was Fisher who had absolute discretion over the Total 

Asset Value she picked, she now considers the amount she is owed grossly inequitable and seeks 

an escape by any means necessary.  She is willing to call her own acts under the Operating 

Agreement deficient, contingent, and defective.  Further, she has requested an increase in the 

prescribed purchase price, advocating for the inclusion of terms that cannot be found in the 

contract.  At deposition, Fisher admitted that the provisions she wishes to add to the Operating 

Agreement just don’t exist.  Looking back, she lamented, “It would all be in this operating 

agreement.  Hindsight is 20/20.  I don’t know what to tell you.  It would all be there.  It’s not.”  

Fisher Dep. 116:19–117:8 (emphases added). 

Where an operating agreement is clear on its face, case law requires a court to enforce its 

terms, just like any other contract.  Patel v. Siddhi Hospitality, LLC, 312 Or App 347, 352 

                                            
1
 Unless defined here, capitalized terms come from the Operating Agreement. 
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(2021).  Boyd requests that the Court grant judgment in her favor on all claims so that she can 

buy out Fisher and carry on operation of the Company, as required by Section 8.6.4 of the 

Operating Agreement—that is, Fisher shall transfer and assign to Boyd all of her “rights and 

interests in and to the Company and all its assets, and shall, to the extent requested by [Boyd], 

cooperate to effect the smooth and efficient continuation of Company affairs.” 

II. FACTUAL BACKGROUND 

A. The parties organize the Company and enter into the Operating Agreement 

Boyd and Fisher met in 2010 as brokers in the Corvallis Keller-Williams office.  Each 

recognized the hard work and long hours the other was putting in at the office.  They moved to 

Town & Country Realty, the oldest residential real estate brokerage in the Mid-Willamette 

Valley, and in 2014, they decided to formalize their business relationship by forming the 

Company. 

The parties worked with Justin Wirth of The Reynolds Law Firm to form the Company.  

Wirth was and remains Fisher’s personal attorney.  Beginning at the end of 2014, Wirth drafted 

the documents necessary for formation of the Company, including the Operating Agreement.   

On December 30, 2014, Wirth sent an engagement letter and draft of the Operating 

Agreement to Fisher and Boyd.  TX 4.  The engagement would not require a retainer because of 

his “prior association with Catherine and the excellent reputation” of both parties.  TX 4 at 3.  He 

also emphasized the importance of reviewing the entire draft Operating Agreement. 

On January 1, 2015, Fisher sent Wirth a list of follow-up items after completing her 

review of the draft Operating Agreement.  This included questions about deadlock and reduction 

of contributed capital: “11. Is this the agreement that we put how we resolve disagreements in? / 

12. Reduce the initial investment from $3500 each.  We don’t need that much in there.”  TX 4 at 

3. 

Wirth responded to Fisher’s list the next day, mentioning, “I meant to put in some 

deadlock buy-out language, and I think that I may have forgotten to do that.  Let me put that in 
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and see if that helps.  I agree this is an important issue and we need to be sure both of you are 

comfortable with how this issue is handled.”  TX 4 at 2. 

Wirth inserted his “standard language/format” in the Operating Agreement for “buy-sell 

provisions . . . so there is a clear exit path if you need to split up or one of you wants/needs to sell 

out to the other.”  TX 3.  The primary changes appear in a new Section 8.6 of the redline draft of 

the Operating Agreement, titled “Deadlock Buyout.”  TX 4 at 29–30.  Wirth updated cross-

references contained in the section with heading “Purchase Price and Payment.”  TX 4 at 31. 

On January 7, 2015, when transmitting the updated draft agreement with redline 

comparison, Wirth requested that the parties “go over it again and be sure I made all necessary 

cross-reference changes that were needed since I add the deadlock buy-out provisions in the 

middle of Section 8.”  TX 4 at 1.  In response, Fisher requested changes to Sections 5.4 and 8.2, 

which are unrelated to the Deadlock Buyout provisions, but “that’s all”—she had no issue with 

cross-references or the terms for deadlock or buyout.  TX 6 at 1–2.  At deposition, Fisher stated 

that had she seen any ambiguity in the Operating Agreement, she “would have called that to Mr. 

Wirth’s attention.”  Fisher Dep. 29:18–30:6.  Fisher identified no ambiguities before signing, 

despite having carefully reviewed the document thoroughly.  At deposition, Fisher could not 

describe or identify any ambiguous language in the Operating Agreement; she summarized her 

position as follows: “I only know it’s ambiguous because there is a lawsuit.”  Fisher Dep. 115:1–

12.  Boyd maintains that there is no ambiguity. 

On January 12, 2015, the Operating Agreement went into effect.   

On February 15, 2015, Fisher noted that the parties had not made their initial capital 

contributions to the Company of $3,500 apiece.  TX 7 at 2.  She asked Wirth, “Do we need to 

amend the minutes or what do we do now???”  TX 7 at 2.  Wirth advised that the parties needed 

to make the payments, but they could lower their capital contributions to $1,000 each, and he 

then provided the paperwork necessary to document this lower level of capital contribution.  TX 
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7 at 1 & TX 8.  (This change is reflected in the Operating Agreement attached to the Complaint.  

TX 1 at 16–17.) 

B. The Company acquires Town & Country Realty 

The parties’ business relationship flourished.  In 2016, Peter Sekermestrovich, then-

owner of Town & Country Realty, offered to sell the brokerage to the Company.  Near New 

Year’s Day 2017, the Company closed its acquisition of Town & Country Realty, again using 

Wirth’s services to draft, revise, and negotiate transaction documents.  Sekermestrovich agreed 

to a five-year non-competition and non-solicitation agreement, which Fisher agreed was 

“reasonable.”  TX 2.   

 

 

 

  

Additionally, Sekermestrovich financed the majority of the sale as noteholder. 

C. Fisher explores breaking up 

For the next two-plus years, Boyd was under the impression that the parties were getting 

along.  Each enjoyed personal and professional success.  On April 20, 2019, Boyd (then Lisa 

Marie Warren) married Mark Boyd.  The marriage upset Fisher, who felt like she no longer had 

just “one partner.”  Fisher Dep. 145:12–20. 

By December 2019, Fisher had engaged counsel to assist her while she considered 

breaking up the Company.  Boyd only discovered this when she picked up what she believed to 

be the program for a Company movie night, which turned out to be an engagement letter.  (This 

discovery was not the result of snooping.  To this day, the parties occupy the same office—that 

is, two desks in one room.)   
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In January 2020, the parties began working with a business coach named Pam Dunn, the 

owner of a business counseling service called Your Infinite Life Training & Consulting 

Company.  With Dunn’s help, the parties patched up their relationship and carried on. 

D. Fisher consults with multiple advisors ahead of invoking the Deadlock 

Buyout process 

It came as a great surprise to Boyd when, on June 4, 2021, Fisher declared that “it is time 

for our partnership to end” because the parties had “grow[n] apart.”  TX 13.  Fisher noted that 

“when I think about 10 years ago, it feels like it has been lifetimes.”  TX 13.  Preceding the 

decisive step of delivering an official Deadlock Notice under the Operating Agreement, Fisher 

consulted with counsel, Dunn, and a business advisor of a different sort.   

On May 26, 2021, nine days before delivering her Deadlock Notice, Fisher received an 

email from Marie Towey.  In the five-page email, Towey reported having seen psychic visions of 

three past lives in which past-life versions of the Boyds had killed past-life versions of Fisher, 

among other things.  Towey claimed to have seen that Mr. Boyd was possessed by a “demon that 

is connected to Boyd.”  TX 12 at 4.  The complete details of the purported vision are too violent 

and sexually graphic for additional description here.
2
  

But in the business advisory section of the “reading,” entitled “Letting Go,” Fisher was 

advised that certain spiritual beings considered her relationship with Boyd “now 90% of viable, 

negative.  I hear that I have to remove all connections to ‘claims’, and ‘partnership.’”  TX 12 at 

2.  Fisher’s advisor claimed to see a “female angel . . . assigned to help guide and support 

[Fisher] through this situation [and] away from all connections” with Boyd.  TX 12 at 2–4.  

                                            
2
 Boyd does not include this information to embarrass Fisher.  The communications are relevant 

for numerous reasons.  First, Towey appears to have encouraged Fisher’s decision to call a 
deadlock and to have informed her belief that Boyd is now controlling and “punishing” her.  
Second, Towey provides business advice to Fisher that is directly related to the buyout.  Third, 
Fisher’s own communications, forwarding Towey’s emails to other advisors, indicate that she 
relies on Towey for guidance to some extent.  In Fisher’s own words, “Marie Towey is more 
usually validation.”  Fisher Dep. 173:23–174:12.  Fisher regularly requested Towey’s advisory 
services—between two and three dozen substantive exchanges in the past four years.  Fisher 
Dep. 173:4–12.  She charges between $125 and $150 per session.  Fisher Dep. 172:24–173:1. 
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Towey went on: 

I hear the words “financially” [and] “expansion!”  I feel this is 

connected to something separate [from] Town & Country business.  

I’m hearing that this will help you in life, you have been blocked 

by these two individuals [the Boyds] for many years, you’ve been 

blocked spiritually in your growth.  This demon that is possessing 

Boyd also controls Lisa [and] it’s attachments to both of them 

block you like walls unable to see in and around you, spiritually it 

makes it more difficult to see you and your life.  I feel that in this 

reading I’m able to see you more clearly the fact that they [the 

unnamed entities have] showed me your past lifetimes was a 

surprise to me.  I asked [them] what is blocking Catherine what 

was attached to you from them, I hear the word “Poison” (toxic 

habits/ways).  It’s been connected to you for 12 years and it’s been 

connected to the two of them for 24 years.  Because you are 

making a choice/choosing to let go and severtise [sic] it too is also 

letting go of you. 

 

TX 12 at 3.  Towey also recommended a ritual burning of the Operating Agreement—a 

banishing or smudging ritual—in which Fisher would rip up a copy of the contract, burn it, and 

pray for “release.”  TX 12 at 5.
3
 

On June 1, 2021, Fisher republished Towey’s reports to Dunn, who wholeheartedly 

endorsed them: “WOW!  WOW!  WOW!  I can totally see everything she has said.  I am so glad 

you are getting out of relationship with her.”  TX 12 at 1.  Unbeknownst to Boyd, Fisher’s 

termination strategy was guided by Dunn, their mutual business coach, in addition to Fisher’s 

other advisors.   

 

 

                                            
3
 Fisher denies having conducted ritual burnings of the Operating Agreement.  But Boyd has 

acted on credible reports of smoke in the Town & Country Realty office in the past year.  On an 
intra-office chat, Fisher complained to an employee that Boyd “suggested we call the non-
emergency number.  UGH . . . and then you remember . . . .  I feel terrible because I asked Nicole 
[King, the office manager,] to lie to [Boyd]. And I can’t handle the fall out from the fact I 
smudged.”  TX 35.  To which another employee replied, “I’m just glad the building is okay!” TX 
35. 
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E. Fisher delivers her Deadlock Notice under the Operating Agreement 

Section 8.6 of the Operating Agreement provides for a Member Deadlock Buyout 

procedure if an unresolved disagreement exists between Members.  The first procedural step is 

one Member’s Deadlock Notice. 

The provisions of this Section 8.6 shall apply if (1) this Agreement 

requires the unanimity of the Members, (2) the Members cannot 

agree among themselves as to a decision or course of action (a 

“Deadlock”), (3) a Member delivers to the other Members a 

written notice of the Member’s election to invoke the provisions of 

this Section 8.6 (a “Deadlock Notice”), and (4) unanimity cannot 

be reached within 45 days after delivery of the Deadlock Notice to 

the other Members. 

 

A Member who believes that there is a Deadlock may deliver to 

the other Members a Deadlock Notice stating with particularity the 

issue or decision on which the Member believes there is a 

Deadlock.  If the Members cannot resolve the Deadlock within 45 

days after delivery of the Deadlock Notice to the other Members 

(the “Resolution Period”), then during the 30-day period after 

expiration of the Resolution Period, any Member (the “Initiating 

Member”) may deliver to the other Members (the “Responding 

Members”) a written notice (the “Buyout Notice”) invoking the 

provisions of this Section 8.6.  The Buyout Notice shall set forth a 

dollar figure selected by the Initiating Member for the total value 

of the Company’s assets, such value to be determined without 

regard to any debts, mortgages, or other liabilities of the Company 

(which figure is hereinafter referred to as the “Total Asset Value”). 

 

Operating Agreement §§ 8.6, 8.6.1.
4
   

 On June 1, 2021, Fisher requested that Dunn and her counsel review a draft of the 

Deadlock Notice that she would deliver to Boyd.  TX 11 at 1.  Dunn made a few comments and 

then recommended that Fisher “[s]end it.  When you do, with lots of blessings and requesting her 

Higher Self read it and respond.”  TX 11 at 1. 

                                            
4
 The Operating Agreement allows for two or more members to have an interest in the Company, 

hence the reference to multiple “Responding Members.”  Boyd and Fisher are the only members 
here. 
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Based on this advice, on June 4, 2021, Fisher delivered the Deadlock Notice to Boyd.  It 

states:  

I have spent the last year+ looking to see how our partnership 

could continue to work, and during that time, unfortunately, we 

have continued to grow apart and the differences keep becoming 

larger and bigger.  Thus, per Section 8.6 of ISC Group LLC’s 

operating agreement, this is my written notice to invoke the 

Deadlock Notice provisions of that section.  Please let me know 

how you would like to proceed.  If I don’t hear back from you or 

we can’t agree on how to proceed, I will provide you with a 

Buyout Notice. 

Compare TX 13 at 1 (emphasis added), with TX 11 at 1 (originally stating in imprecise language, 

“[t]hus, Pursuant to Section 8.6 of ISC Group LLC's operating agreement, this is my written 

notice/Deadlock Notice to invoke the provisions of that section”).  With this Deadlock Notice, 

Fisher formally invoked the buyout procedures under the Operating Agreement.  The issue 

Fisher cited for invoking the deadlock was that she “didn’t want to be partners with Lisa Marie 

[Boyd] anymore.”  Fisher Dep. 66:1–3. 

Fisher claims that Boyd is “punishing” her for making this decision.  According to Fisher, 

Boyd refused to engage in discussions about the deadlock issue in order to force Fisher to be the 

party who would deliver the Buyout Notice—the step in which the Total Asset Value is selected.  

Boyd, however, sought to discuss Fisher’s desires with respect to the deadlock on at least three 

separate occasions, on June 6, June 11, and July 27, 2021, and in multiple email messages.  

Under the right circumstances, Boyd was willing to entertain a sale outside of the Deadlock 

Buyout procedure, to a third party, and told Fisher as much.  See, e.g., TX 10, at 1–2. 

 

 

  As of June 30, 2021, the total assets on the Company’s balance sheet 

were $1,165,094, offset by $797,150 in long-term liabilities, including the note payable to 

Sekermestrovich.  This balance sheet was incorporated into the valuation report.  TX 19 at 18. 



 

PAGE 9 – PLAINTIFF’S TRIAL MEMORANDUM 
TONKON TORP LLP 

888 SW FIFTH AVE., SUITE 1600 
PORTLAND, OR 97204 

503.221.1440 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

  

 

 

 

 

 

 

 

The parties did not resolve their deadlock.  This is to be expected when the issue is “I no 

longer want to be your partner.” 

F. Fisher delivers her Buyout Notice under the Operating Agreement 

Under the Operating Agreement, if a Member Deadlock remains unresolved, the second 

procedural step is delivery of a Buyout Notice under Section 8.6.1, which provides in relevant 

part: 

If the Members cannot resolve the Deadlock within 45 days after 

delivery of the Deadlock Notice to the other Members (the 

“Resolution Period”), then during the 30-day period after 

expiration of the Resolution Period, any Member (the “Initiating 

Member”) may deliver to the other Members (the “Responding 

Members”) a written notice (the “Buyout Notice”) invoking the 

provisions of this Section 8.6.  The Buyout Notice shall set forth a 

dollar figure selected by the Initiating Member for the total value 

of the Company’s assets, such value to be determined without 

regard to any debts, mortgages, or other liabilities of the Company 

(which figure is hereinafter referred to as the “Total Asset Value”). 

Operating Agreement § 8.6.1 (emphasis added).   

On August 12, 2021, the day before Fisher would deliver her Buyout Notice, she again 

consulted with Towey about Boyd’s participation in the buyout process.  Towey reported seeing 
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a vision of Lisa Marie [Boyd] standing in front of your desk she’s 

wearing a black suit jacket and black pants her hair is down and 

she’s pointing at a document that she has thrown in front of your 

face on your desk.  She’s got her finger pointed out of line and I 

hear the word discrepancy and she seems to be very frustrated and 

the frustration is directed at you.  She’s directing all the synergy at 

you like you did something. 

. . . .  

I hear the words tit for tat, she’s going to have an issue with the 

contract, the contract that binds both you and her in this 

partnership.  I’m hearing this will be dragged out for almost a year. 

. . . .  

I see a massive rounded strip of golden brown mountains in front 

of you Catherine they’re beautiful but jagged in some corners . . . .  

I hear someone say to me loudly but on your behalf “Enter the 

mountain of reason” and they made me feel as though the both of 

you were struggling to let go of your friendships, and the 

connection to the business your lives and your identity as friends. 

TX 21. 

On August 13, 2021, Fisher delivered her Buyout Notice to Boyd.  It states:  

Under our operating agreement, section 8.6.1, this buyout notice 

lists the Total Asset Value as $1,239,778  

). The purchase price of our 

respective 50% interest in our company ISC Group, LLC is thus 

$619,889. 

  

As per the operating agreement, you have 60 days to choose to 

purchase my entire rights and interests in our company for 

$619,889, or choose to sell your entire rights and interests in our 

company to me for the same price. Any sale will be contingent on 

the following terms: 

 The complete payoff of all loans that include a personal 

guarantee of either party. 

 The payoff of the EIDL loan or alternatively, buyer accepts and 

assumes all responsibility and liability for the EIDL loan. 

 Cooperation in any assignments, bills of sales, or such other 

transfer instruments reasonably required by the selling member 

to the buying member; and 

 Purchase price to be paid in its entirety at closing (to occur on 

the 30th day after the expiration of the 60-day period of this 

Buy Out Notice as per the operating agreement). Note- if we 
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decide sooner, we can close earlier than the timeline set forth in 

the operating agreement. 

  

If I do not hear from you within 60 days after delivery of this 

notice, then the operating agreement will have deemed you to have 

sold all your rights and interests in ISC Group, LLC to me at 

$619,889.  

TX 22. 

Under the plain terms of Section 8.6.1, the Buyout Notice can do one thing: set forth the 

Company’s Total Asset Value, or the “total value of the Company’s assets.”  This section does 

not authorize the Initiating Member to suggest her own method of calculating the purchase price 

or including contingencies.  At deposition, Fisher admitted she does not believe she was “relying 

on any language from the operating agreement to develop [her] formula.”  Fisher Dep. 110:3–5.  

Asked for the source of her differing formula, Fisher conceded:  “This is going to sound crazy 

but my own brain.”  Fisher Dep. 110:6–7.  Despite the plain meaning of the Operating 

Agreement and Fisher’s express reference to Section 8.6.1, Fisher suggested that the purchase 

price should be half of her selected Total Asset Value ($619,889), and requested “payoff of all 

loans that include a personal guarantee.”  TX 22.  Fisher admitted at deposition that she is “not 

aware of any provision” of the Agreement that would allow her Buyout Notice to impose 

additional payoff terms.  Fisher Dep. 89:14–19.   

Although Section 8.6.1 does not contemplate loan payoffs, Boyd has acknowledged and 

agreed repeatedly that she will request the release of Fisher from all personal guarantees and 

substitute a personal guarantor if necessary.  Further, Boyd and the Company will indemnify 

Fisher from any liability under those loans.  Boyd has no intention of keeping Fisher on the hook 

for loans she will no longer benefit from.   

On August 19, 2021, Boyd sought clarification on Fisher’s Buyout Notice, asking how 

payoff of the referenced debts would occur: “Assuming I sell my interest for $619,889, the loan 

payoff means $314,935 of the purchase price would be applied to loans, and I’d end up with 

$304,954 cash and no debts.  Is this right?”  TX 25 at 2.  Fisher replied “yes and no” and then set 
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forth a convoluted method of calculating the purchase price that deviates substantially from the 

Operating Agreement’s formula.  TX 25 at 1. 

G. Boyd delivers her Election Notice under the Operating Agreement 

  Following delivery of the Buyout Notice, the third procedural step is the Responding 

Member’s option to either purchase the other Member’s interests in the Company or sell her own 

interests under Section 8.6.2 of the Operating Agreement, which provides: 

Within 60 days after the delivery of such notice by the Initiating 

Member, the Responding Members or any of them shall furnish 

written notice to the Initiating Member electing either to purchase 

the Initiating Member’s entire rights and interests in the Company 

or to sell the Responding Members entire rights and interest in the 

Company to the Initiating Member, at the cash purchase price 

provided for in Section 8.6.5. 

In other words, Boyd had the option to purchase Fisher’s interests in the Company or sell her 

own interests “at the cash purchase price provided for in Section 8.6.5.”   

On September 10, 2021, Boyd timely delivered her Election Notice to Fisher.  It states:  

Hi Catherine, 

This is my Election Notice under §8.6.2 of the Operating 

Agreement, electing to purchase your entire rights and interests in 

your membership units of the Company, and your entire rights and 

interests in the Company assets, for the purchase price provided for 

in §8.6.5 of the agreement (without the contingencies and payoff 

requests in your Buyout Notice).  This is also my Closing 

Scheduling Notice under §8.6.4, designating the closing of our 

purchase and sale will take place electronically by exchanging 

signed agreement documents before September 24, 2021.  My 

attorney will follow up with the purchase and sale agreement. 

Hopefully, we can get the documents signed quickly and complete 

a smooth transition. 

Thank you. 

Lisa Marie Boyd 

TX 28. 
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Based on the provisions of Section 8.6.4 of the Operating Agreement, and as promised in 

her separate Election Notice, Boyd’s counsel emailed draft purchase-and-sale documentation 

necessary to effect the sale and transfer of all assets and equity.  TX 81. 

H. The Buyout purchase-price formula under the Operating Agreement 

The fourth procedural step of the Deadlock Buyout process is determination of the 

buyout purchase price under Section 8.6.5 of the Operating Agreement, which provides a simple 

book-value formula based on a hypothetical sale of the Company:   

The purchase price to be paid by the purchasing Member(s) to the 

selling Member(s) shall be equal to the amount that the selling 

Member(s) would have received if all of the Company’s assets had 

been sold on the date of closing for a cash price equal to the Total 

Asset Value, and the proceeds thereof were applied and distributed 

in the manner provided in Section 8 of this Agreement. 

Section 8, in turn, provides that if the Company exercises a buyout option (e.g. on the death or 

divorce of a Member), the purchase price is determined with reference to the Fair Market Value 

of membership units and the amount the Member “would have received had the assets of the 

Company been sold [in] a hypothetical sale,” and the proceeds “distributed in the manner 

contemplated in Section 10.”  Operating Agreement § 8.10.1.  Therefore, Section 8.6.5 adopts 

the manner for distributing proceeds of a hypothetical sale under Section 10, which provides that 

proceeds will be “applied and distributed in the following order”:  

(a) To payment and discharge of the expenses of liquidation 

and of all the Company’s debts, including debts and 

liabilities owed to the Members;  

 

(b)  To the Members to the extent of, and allocated among them 

pro rata in proportion to, their respective previously 

unreturned capital contributions; and 

  

(c)  To the Members and allocated among them pro rata in 

proportion to their respective Membership Percentages.   
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Operating Agreement § 10.2.  Accordingly, under Sections 8.6.5 and 10.2, the purchase-price 

formula is based on a hypothetical sale where:  If the Company’s assets were sold on the closing 

date for cash equal to the Total Asset Value, and if those proceeds were applied to paying the 

Company’s liabilities, then the difference (i.e., Net Asset Value) would be divided equally 

between the two Members.  The Selling Member’s $1,000 unreturned capital contribution would 

then be added to determine the final price.  Under this book-value formula, Total Asset Value is 

a constant (stated in the Buyout Notice under Section 8.6.1), and the Liabilities are variable (up 

to the date of closing).  Id.  The Purchase Price calculation is thus expressed in a mathematical 

formula as follows:   

Purchase Price = (Total Asset Value - Company Liabilities) x 

Membership Percentage + Unreturned Capital Contribution 

As the Operating Agreement contemplated a closing date no later than early November 

2021, and otherwise provided that the “closing shall occur at a time and place to be designated 

by the Purchasing Member,”
 5
 we can use the Total Liabilities  

, to determine the Purchase Price:     

$  1,239,778 Selected Total Asset Value 

       Company Liabilities  

       Net Asset Value 

                Membership % 

 Subtotal 

       Unreturned Capital Contribution         

$  218,090.50  Purchase Price 

TX 39.  

In the language of the Operating Agreement, this purchase price is equal to the amount 

Fisher would have received if all the Company’s assets had been sold on the date of the closing 

for a cash price equal to the Total Asset Value, and the proceeds thereof were applied and 

                                            
5
 Based on Fisher’s suggestion of an earlier closing date in her Buyout Notice, TX 22, Boyd 

proposed closing and paying Fisher by September 24, 2021.  TX 28.   
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distributed in the manner provided for in Section 10.2 of the Operating Agreement.  See 

Operating Agreement § 8.6.5.   

Through counsel, the parties exchanged dense correspondence about how to calculate the 

purchase price.  There are two things the two parties agree on: Ms. Fisher selected a Total Asset 

Value of $1,239,778 “[c]onsistent with the framework of § 8.6.2 and 8.6.5,” and “consistent with 

Section 8 (and by reference to Section 10 as well),” the application and distribution of dollars 

must follow Section 10.2 of the Operating Agreement.  TX 37 at 2. 

At bottom, Fisher errs by reading into the Operating Agreement a requirement that the 

parties double-count a single asset, the Company’s cash.  That would result in a windfall for 

Fisher.  Her admissions at deposition reveal that her position has no basis in the Operating 

Agreement.  Although Fisher was advised by counsel and Dunn, and Fisher had cited chapter 

and verse of the Operating Agreement to ensure that she adhered to the deadlock buyout 

requirements, she admits that her formula for determining the purchase price was not based on 

the provisions of the Operating Agreement.  Instead, it came from her “own brain” and simply 

what she claims “would be fair.”  Fisher Dep. 110:3–7.  When asked what she would have done 

differently “if [she] had to do it all over again,” Ms. Fisher responded: 

I would have had all of the things that we are now arguing about, 

price, noncompetition, nonsolicit, liabilities, cash, you name it.  I 

would have spelled out everything including who gets to put the 

penis statue where.  [Sic.]  It would all be in this operating 

agreement.  Hindsight is 20/20.  I don’t know what to tell you.  It 

would all be there.  It’s not.  So the best I know how to do is fall 

back on there. 

Fisher Dep. 116:19–117:8 (emphases added).  This admission, coupled with the plain language 

of the Operating Agreement, dooms her proposed purchase price formula. 

I. Fisher refuses to transfer her interests or cooperate 

 Section 8.6.4 of the Operating Agreement establishes the fifth procedural step for the 

Selling Member to transfer all of her interests in the Company and its assets to the Purchasing 
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Member, and to cooperate in effecting the smooth and efficient continuation of the Company’s 

business:     

Closing shall take place on the 30th day after the expiration of the 

60-day period provided in Section 8.6.2 for the giving of notice of 

election by the Responding Members or, if that 30th day shall fall 

on a weekend or holiday, then on the next ensuing business day 

thereafter.  The closing shall occur at a time and place to be 

designated by the purchasing Member.  At the time and place of 

closing, the selling Member shall convey, transfer, and assign to 

purchasing Member(s) by assignment, bill of sale, and such other 

instruments of transfer as shall reasonably be required, all of the 

selling Members’ rights and interests in and to the Company and 

all its assets, and shall, to the extent requested by the purchasing 

Member(s), cooperate to effect the smooth and efficient 

continuation of Company affairs.   

Operating Agreement § 8.6.4 (emphases added).   

Fisher has refused to close.  Specifically, on September 27, 2021, she demanded 

$538,472.84 in cash from Boyd.  TX 37 at 3.  The letter, from Fisher’s counsel, confirmed that 

she would not close the transaction unless Boyd agreed to pay more than double the purchase 

price specified by the Operating Agreement.  TX 37 at 3. 

On September 28, 2021, Boyd filed her complaint, asserting breach of the Operating 

Agreement and seeking specific performance, declaratory relief to enforce its plain terms, and an 

award of her attorney fees and costs under Section 11.5 of the Operating Agreement.   

Fisher filed counterclaims.  She asserts that Boyd has hoarded the Company’s cash.  Yet 

Boyd approved record owner .   

 

.  TX 43 & 44.  Fisher, 

in fact admits that Boyd is “willing to spend cash on what she believes is important.”  Fisher 

Dep. 45:23–46:3.  Fisher’s candid intra-Company communications confirm that Fisher does not 

believe that Boyd is “holding back on spending.”  TX 26. 
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Fisher asserts that Boyd unilaterally set the wage for a new administrative employee at a 

rate $0.50 greater than Fisher would have preferred.  Yet Fisher approved of the hiring and the 

higher wage in writing.  See TX 40 (screenshots documenting approval from Fisher).  As a 

matter of authority, Section 4.1(b) of the Operating Agreement provides that each member has 

“all the rights and powers” to “engag[e] any person or persons that [she] deems advisable for” 

operating the Company’s business.   

Fisher asserts that Boyd has exhibited “ill behavior,” consisting of a particular “tone” and 

Boyd “not inviting [Fisher] to her holiday party.”  Fisher Dep. 58:1–8.  These trivial allegations 

are not worth the Court’s attention.  What is of concern, however, is Fisher’s continued 

consultations with Towey throughout the pendency of this litigation.  For example, in March 

2022, Fisher was instructed to perform a ritual burning:  

[L]ight the paper and throw it in the fire, and release it to God, 

your guide and ancestors to assist and deal with this situation and 

desire for your highest good.  Now take a moment to Visualize LM 

standing in front of you and all involved in these acts of abuse and 

negative behaviors, make full eye contact with them, and state 

firmly  

“I cut all ties that bind me, all negativity that blocks my way ,all 

[sic] of this shall disappear as morning dew in the light of a brand 

new day” 

TX 42 at 2.  Boyd has never abused Fisher.  Yet on March 20, 2022, Fisher forwarded Towey’s 

ritual instruction to Town & Country Realty broker Susan Hetherington. 

III. BOYD’S CLAIMS FOR RELIEF 

Interpretation of the Operating Agreement is an “issue of law.”  Patel, 312 Or App at 

352.
6
  “In construing the operating agreement, we apply the template for contract construction set 

                                            
6
 Oregon is not unique in requiring its courts to enforce the controlling provisions of a limited-

liability company’s operating agreement like any other contract.  It is consistent with the 
apparently unanimous rule in other jurisdictions.  For example, in Arch Apartment Management, 
LLC v. AMTAX Holdings 224, LLC, Case No. A19-042, 2019 WL 474331 (Minn. Ct. App. 
2019), the Court affirmed judgment on the pleadings because the operating agreement formula 
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forth in Yogman v. Parrott [citation].  We examine first the text of the disputed provisions in the 

context of the document as a whole.  If the document’s meaning is clear, our analysis typically 

ends.”  Patel, 312 Or App at 352–354 (concluding that the operating agreement’s formula for 

determining the value of the buyout interest was unambiguous).  In this case, the determinative 

provisions of the Operating Agreement are clear and unambiguous.  Even Fisher admitted that 

she “did not believe that the buy-out provisions of the Operating Agreement were ambiguous.”  

Fisher Dep. 33:7–17.   

  TX 23 at 4.   “[W]hen property rights are at stake, 

consistency, that is, adherence to precedent, is a . . . virtue because of the need for certainty.”  

Dorsey v. Tisby, 192 Or 163, 180 (1951) (quotations omitted). 

In construing the text and context of the Operating Agreement, the Court must “‘ascertain 

and declare what is, in terms or in substance, contained therein [and] not to insert what has been 

omitted, or to omit what has been inserted.’”  Yogman, 325 Or 358, 361 (1997) (quoting ORS 

42.230).  Specifically, Section 8.6.1 provides that Fisher’s Buyout Notice can do one thing only: 

state the Company’s Total Asset Value.  Section 8.6.2 provides that Boyd’s Election Notice can 

do one thing only: elect to purchase Fisher’s interests or sell her own interests at the “purchase 

price provided for in Section 8.6.5.”  Section 8.6.5, in turn, provides that the Purchase Price 

“shall be equal to the amount that [Fisher] would have received if all of the Company’s assets 

had been sold on the date of closing for a cash price equal to the Total Asset Value, and the 

                                            
for calculating the buyout option price was “binding and [the selling] Members must transfer 
their interests to [the purchasing] Member for that price.” 2019 WL 474331, at *2.  In Verderber 
v. Commander Enters. Centereach LLC, Case No. 007691/2009, 2010 WL 2754045 (N.Y. Sup. 
Ct. 2010), the court ruled that the operating agreement containing a buyout purchase price 
formula “should be enforced according to its terms.”  Thus, in interpreting an operating 
agreement, the Court must enforce the “clear and unambiguous terms of the valuation formula 
and buyout procedure.”   In re Schlichting, 19 NE3d 1055, 1064 (Ill. App. 2014).  Accord TKS 
Realty, LLC v. Broadway LLC, 192 AD3d 572, 572 (N.Y. App. Div. 2021) (affirming summary 
judgment for the plaintiff realty company enforcing a “buyout right in the LLC’s operating 
agreement [because the] terms of the put option in the agreement are clear and unambiguous, 
including a trigger date and a means of calculating the buyout price”). 
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proceeds thereof were applied and distributed in the manner provided in Section 8,” and in turn 

Section 10.2.  Section 8.6.4 provides that Fisher must transfer her interests and “cooperate [with 

Boyd] to effect the smooth and efficient continuation of Company affairs.”  Fisher’s appeals to 

what she believes to be “fairness” have no place in this analysis.7  It would be patently unfair to 

allow her to back out of her contractual duties after having been advised throughout by counsel 

regarding the precise terms of the Operating Agreement. 

“Whether the parties have reached a meeting of the minds is relevant to the question 

whether a contract exists.  Whether an acknowledged contract contains an unsatisfied condition 

precedent is relevant to the question whether the contract must be performed.”  Oregon Sw., LLC 

v. Kvaternik, 214 Or App 404, 411–412, 408 (2007) (“A condition is an event, not certain to 

occur, which must occur, unless its non-occurrence is excused, before performance under a 

contract becomes due”) (quotation omitted; emphases added). 

A. First Claim for Relief: Specific Performance 

Boyd seeks specific performance of the Operating Agreement so that she can continue to 

run the Company.  To prevail on her specific-performance claim, she “must show that [she] has a 

valid, legally enforceable contract and that [she] is ready, willing, and able to perform [her] 

obligations under the contract."  View Pt. Terrace, LLC v. McElroy, 213 Or App 281, 285 (2007) 

(citing Gaffi v. Burns, 278 Or 327, 333 (1977)).  “To be specifically enforceable, an agreement 

must be definite, certain and complete in all material respects.”  Meyer v. Kesterson, 151 Or App 

378, 386–87 (1997) (citing Booras v. Uyeda, 295 Or 181, 191 (1983)).  Such a contract leaves 

                                            
7
  Assuming arguendo that there was any ambiguity in the Buyout provisions, Fisher has 

presented “no extrinsic evidence of the parties’ [contrary] intentions” at the time the Agreement 
was drafted.  See Hill v. Qwest, 178 Or App 137, 143 (2001); Patel, 312 Or App at 352–353 n2 
(“No party offered evidence of the circumstances surrounding the formation of the . . . agreement 
to establish an ambiguity on that point that it not evident from the text”). But even if a provision 
remained ambiguous after this second Yogman step, we would then rely on “‘appropriate maxims 
of construction’ to determine the provision’s meaning [including that] ambiguous language in a 
contract is construed against the drafter of the contract.” Berry v. Lucas, 210 Or App 334, 339 
(2006) (quoting Yogman, 325 Or at 364). 
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nothing material for additional negotiation.  Booras, 295 Or at 192. “The object is to ensure that 

the parties receive the value of their original bargain.”  Lincoln Cty. v. Fischer, 216 Or 421, 451 

(1959). “Generally, a claim for specific performance must be proved by clear and convincing 

evidence.”  View Pt., 213 Or App at 285 (citing Murray v. Laugsand, 179 Or App 291, 294 

(2002)).  “To be ‘clear and convincing,’ evidence must establish that the truth of the facts 

asserted is ‘highly probable.’”  Riley Hill Gen. Contractor, Inc. v. Tandy Corp., 303 Or 390, 402 

(1987). 

The parties agree that the Operating Agreement is a valid and enforceable contract.  

Compl. ¶ 4; Answer ¶ 4.  The Deadlock Buyout procedures comprise a series of conditions 

precedent that have been satisfied.  They are not a framework for negotiations or offers and 

counteroffers between the parties.  On June 4, 2021, Fisher delivered her Deadlock Notice.  On 

August 13, 2021, she delivered her Buyout Notice, which unequivocally selected a Total Asset 

Value of $1,239,778.  When taking each of these steps, Fisher was fully advised by counsel, who 

assisted her in preparing the Deadlock and Buyout Notices. 

On September 10, 2021, Boyd expressly elected to purchase Fisher’s interest in the 

Company in accordance with the terms of the Operating Agreement.  Each condition precedent 

has been satisfied; Boyd is ready, willing, and able to buy Fisher out.  Due to Town & Country’s 

unique position, good reputation, and stability as the oldest brokerage in the Mid-Willamette 

Valley, Boyd seeks to own and operate the Company, not simply receive payment for damages. 

Boyd requests that the Court grant judgment in her favor and order transfer of all Fisher’s 

right, title, and interest in the Company for a cash payment of $218,095.50. 

B. Second Claim for Relief: Breach of Contract 

The Court is well aware of the elements of breach of contract: (1) an enforceable 

agreement through which defendant owed a legal duty to plaintiff; (2) plaintiff’s performance or 

excuse from performance; (3) defendant breached the contractual duties it owed to plaintiff; and 

(4) foreseeable damages resulted from the breach.  Slover v. State Bd. of Clinical Social Workers, 
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144 Or App 565, 570 (1996).  The burden of proof is a preponderance of the evidence on each 

element.  See Mutual of Enumclaw Ins. Co. v. McBride, 295 Or 398, 405–406 (1983). 

By refusing to close at the price and on the timeline set forth by the Operating 

Agreement, Fisher has breached it.  The upshot is that she has continued to collect a salary  

.  While she has been in breach, the Company has continued to pay 

down its liabilities and has increased its cash holdings.  Perversely, Fisher now claims that she is 

entitled to carry off additional cash because of her own delay in closing the transaction, which 

should have occurred in October 2021. 

On her second claim for relief, Boyd requests that the Court grant judgment in her favor 

and award damages in an amount to be proved at trial. 

C. Third Claim for Relief: Declaratory Relief 

ORS 28.010 provides: “Courts of record within their respective jurisdictions shall have 

power to declare rights, status, and other legal relations, whether or not further relief is or could 

be claimed. No action or proceeding shall be open to objection on the ground that a declaratory 

judgment is prayed for.  The declaration may be either affirmative or negative in form and effect, 

and such declarations shall have the force and effect of a judgment.” 

On her third claim for relief, Boyd requests that the Court issue a judicial declaration 

setting forth her rights under the Operating Agreement, consistent with her claim for specific 

performance and breach of contract. 

D. Fourth Claim for Relief: Attorney Fees 

Boyd seeks recovery of her reasonable attorney fees, costs, and disbursements pursuant to 

the terms of the Operating Agreement.  ORS 20.083 provides in pertinent part: “A prevailing 

party in a civil action relating to an express or implied contract is entitled to an award of attorney 

fees that is authorized by the terms of the contract . . . .” 
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Section 11.5 of the Operating Agreement provides:  

If any arbitration, suit, or action is instituted to interpret or enforce 

the provisions of this Agreement, to rescind this Agreement, or 

otherwise with respect to the subject matter of this Agreement, the 

party prevailing on an issue will be entitled to recover with respect 

to such issue, in addition to costs, reasonable attorney fees incurred 

in the preparation, prosecution, or defense of such arbitration, suit, 

or action as determined by the arbitrator or trial court, and, if any 

appeal is taken from such decision, reasonable attorney fees as 

determined on appeal. 

ORS 20.096(1) provides in pertinent part:  

In any action or suit in which a claim is made based on a contract 

that specifically provides that attorney fees and costs incurred to 

enforce the provisions of the contract shall be awarded to one of 

the parties, the party that prevails on the claim shall be entitled to 

reasonable attorney fees in addition to costs and disbursements.   

ORS 20.077 defines “prevailing party.”  Whether one is a “prevailing party is to be determined 

on a claim-by-claim basis.”  Mindful Insights, LLC v. VerifyValid, LLC, 301 Or App 256, 269 

(2019) (internal quotations omitted). 

If she prevails, Boyd will request an award of reasonable attorney fees, costs, and 

disbursements in accordance with the requirements of ORCP 68.  

IV. FISHER’S AFFIRMATIVE DEFENSES 

A. First Affirmative Defense: Failure to State a Claim 

To state her claims for relief, Lisa Marie Boyd was simply required to allege “plain and 

concise statement[s] of the ultimate facts constituting a claim for relief.”  The Complaint 

satisfied this requirement for each claim for relief. 

B. Second Affirmative Defense: Unclean Hands 

This is a contract action by Boyd seeking to enforce the Deadlock Buyout provisions of 

the Operating Agreement as an “issue of law.”  See Patel, 312 Or App at 352.  “As an equitable 

doctrine, unclean hands applies only to equitable claims and does not apply to claims that are 
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legal in nature, such as contract claims.”  Pringle Square, LLC v. Berrey Family, LLC, 314 Or 

App 10, 20 (2021).  The Court need not reach the evidentiary arguments with respect to unclean 

hands.  See id.  Even considering the merits of her allegations, and despite the Pringle Square 

rule, Fisher has no evidence suggesting that Boyd’s conduct was “inequitable, unfair and 

dishonest, or fraudulent and deceitful,” or that she “has been injured by such conduct.”  Martin v. 

Allbritton, 124 Or App 345, 351–352 (1993).
8
   

The activities Fisher complains of do not qualify as unclean hands or bad faith.  Boyd 

simply contends that both parties should follow the unambiguous terms of the Operating 

Agreement.  It was Fisher who called the deadlock.  She had complete control over the process.  

Rather than refuse to engage, Boyd repeatedly asked Fisher what she wanted to do:  “Since you 

[Fisher] want out of our partnership, it’s up to you to suggest how you want to do it.”  TX 20.  It 

was Fisher who refused to answer questions about her preferred exit.  Fisher cannot prove any 

wrongdoing on Boyd’s part—much less misconduct or bad-faith behavior.  Cumming, 310 Or 

App at 793. 

C. Third Affirmative Defense: No Meeting of the Minds 

For Boyd and Fisher to form the Company and enter into the Operating Agreement, 

“there must [have been] a meeting of the minds of the parties, a standard that is measured by the 

objective manifestations of intent by both parties to bind themselves to an agreement.”  See Bates 

v. Andaluz Waterbirth Ctr., 298 Or App 733, 738 (2019) (quotations omitted).  “Whether the 

parties have reached a meeting of the minds is relevant to the question whether a contract exists.  

Whether an acknowledged contract contains an unsatisfied condition precedent is relevant to the 

question whether the contract must be performed.”  Oregon Sw., 214 Or App at 411–412 (“A 

                                            
8
  Fisher has the burden of proving unclean hands, and the “misconduct must be serious enough 

to justify denying relief on an otherwise valid claim—such as engaging in a crime, fraud, or bad 
faith—as even equity does not require saintliness. [The] party who stands to benefit from 
invocation of the unclean-hands doctrine also must prove that he or she has suffered actual injury 
due to the alleged misconduct.”  Cumming v. Nipping, 310 Or App 780, 793 (2021).  Fisher 
cannot prove misconduct or actual injury.   
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condition is an event, not certain to occur, which must occur, unless its non-occurrence is 

excused, before performance under a contract becomes due”) (quotation omitted).  Here, there 

was a complete “meeting of the minds” based on the parties’ objective manifestations and 

execution of the Operating Agreement, and each procedural step or contractual condition didn’t 

require a new contract because they had already agreed to the terms of each condition. 

In this case, Boyd and Fisher each objectively manifested their intention to bind 

themselves to the Operating Agreement and abiding by its terms for years without dispute.  In 

deposition, Fisher admitted that she did not propose any alternative Deadlock Buyout language 

to what Wirth had drafted.  She approved the buyout language and signed the Agreement.  Fisher 

Dep. 24:5–25:14.  She cannot avoid the consequences of her decisions by declaring her own 

Buyout Notice to be defective or by suggesting that there was no meeting of the minds. 

D. Fourth Affirmative Defense: Waiver/Estoppel 

Fisher summarily alleges that “Boyd is barred from one or more of her claims by the 

doctrine of waiver and/or estoppel.”  Answer ¶38.  “Waiver,” of course, is “the intentional 

relinquishment of a known right [and to] make out a case of waiver of a legal right there must be 

a clear, unequivocal, and decisive act of the party showing such a purpose or acts amounting to 

an estoppel on his part.”  Brown v. Portland School District No. 1, 291 Or 77, 84 (1981).  

Furthermore, the “traditional theory of equitable estoppel requires [proof] of misrepresentation” 

and the aggrieved party’s reliance thereon, though an “alternative branch of estoppel [may be 

established] through standing by without action.”  Id.  Nevertheless, “[t]here is no estoppel 

where he had remained silent reasonably and in good faith, he must be aware of his rights, and 

must realize that the other is about to act under a mistaken belief.”  Id. at 84–85.     

[I]n the absence of an express agreement a waiver will not be 

presumed or implied contrary to the intention of the party whose 

rights would be injuriously affected thereby, unless by his conduct 

the opposite party has been misled, to his prejudice, into the honest 

belief that such waiver was intended or consented to. To make out 

a case of waiver of a legal right there must be a clear, unequivocal, 
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and decisive act of the party showing such a purpose or acts 

amounting to an estoppel on his part. 

Gessele v. Jack in the Box, Inc., 427 F Supp 3d 1276, 1294 (D. Or. 2019) (quotation omitted).   

As applied here, the evidence will show that Boyd never intentionally relinquished any 

known right, and she never engaged in clear, unequivocal, or decisive actions indicating her 

intention to relinquish a known right.  She has waived nothing.  Moreover, Boyd never 

misrepresented any fact and never stood by silently while Fisher was acting under a mistaken 

belief; indeed, Fisher believes that she made no mistake in drafting her Buyout Notice and 

blames no one else.  See Fisher Dep. 73:7–18 (“If I wrote that wrong, then so be it.  That is 

where I stand.”).  Boyd never misled Fisher in this matter.  Fisher was fully advised by counsel 

and business advisors through her planning, and there are simply no facts supporting her empty 

defense of waiver and estoppel. 

E. Fifth Affirmative Defense: Lack of Consideration/Insufficient Consideration 

Consideration is defined as “some right, interest, profit, or benefit or some forbearance, 

detriment, loss or responsibility given, suffered or undertaken by the other.”  Consideration is 

thus “the basis for a bargain that two parties reach; it is what is sought by the promisor in 

exchange for a promise and given by the promise in exchange for the promise.”  Moyer, 316 Or 

App at 405 (citations and quotations omitted).  Fisher summarily alleges that:  “The terms . . . 

Boyd seek[s] to impose are unfair and lack sufficient consideration.”  Answer ¶ 39.  To the 

contrary, the evidence will show that the terms of the Operating Agreement which Boyd seeks to 

enforce are fair, reasonable, and supported by sufficient consideration.  By accepting these terms, 

Fisher has enjoyed substantial rights, generous compensation, and a profitable return on her 

$1,000 investment as a member-manager of the Company, all of which constitute satisfactory 

consideration.
9
  

                                            
9
  Fisher testified that her sole capital contribution in the Company was $1,000.  Fisher Dep. at 

116.  This capital contribution is confirmed in Appendix B to the Operating Agreement and 
every Balance Sheet the Company has ever issued.   
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F. Sixth Affirmative Defense: Mitigation 

Finally, Fisher alleges that “Boyd failed to mitigate [her] damages” for breach of the 

Operating Agreement.  “While the general rule is that a party injured by breach of contract must 

mitigate his or her damages, . . . there is an exception to that rule.  [The] duty to mitigate the 

damages is not applicable where the party whose duty it is primarily to perform a contract has 

equal opportunity for performance and equal knowledge of the consequences of nonperformance.  

In such cases, while the contract is subsisting and in force, such party cannot be heard to say that 

plaintiff might have performed for him.”  Cardinell Crest Homeowners Assoc. v. Lord, 160 Or 

App 452, 462 (1999) (citations and quotations omitted).   

In this case, Fisher has the duty to perform the Deadlock Buyout provisions of the 

Agreement, including her contractual duties to transfer her interests to Boyd, cooperate with 

Boyd to effect the smooth and efficient continuation of the Company’s business, and close the 

transaction.  For more than nine months, Fisher has had a complete opportunity to perform these 

duties and an equal understanding of the consequences of her nonperformance.  Since the 

parties’ Agreement is still in force, Fisher “cannot be heard to say” that Boyd might have or 

should have performed for her.  See id.   

In sum, Fisher cannot prove the substance of her mitigation defense or any other 

affirmative defenses.    

V. FISHER’S COUNTERCLAIMS  

A. First Counterclaim: Specific Performance 

To avoid the provisions of her Operating Agreement, Fisher presented an unsupported 

counterclaim for specific performance.  But to prevail, Fisher must prove that she has a “valid, 

legally enforceable contract and that [she] is ready, willing, and able to perform [her] obligations 

under the contract.  . . . Generally, a claim for specific performance must be proved by clear and 

convincing evidence.”  Riverside Homes, Inc. v. Murray, 230 Or App 292, 301 (2009) (internal 

quotations and citations omitted).  The evidence will show that there is no valid, legally 
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enforceable contract for the “sale of Boyd’s membership interest in the Company to Fisher” 

(Counterclaim ¶ 61), and therefore, this counterclaim must be dismissed. 

Fisher’s specific performance claim is based on the false suggestion that Boyd did not 

elect to purchase her interests in the Company and the illusion that Boyd is “deemed to have 

elected to sell her membership interest in the Company to Fisher.”  Answer ¶ 54.  In fact, 

following Fisher’s Buyout Notice, Boyd had the option under Section 8.6.2 to either purchase 

Fisher’s interests in the Company or sell her own interests:   

Within 60 days after the delivery of such notice by the Initiating 

Member, the Responding Members or any of them shall furnish 

written notice to the Initiating Member electing either to purchase 

the Initiating Member’s entire rights and interests in the Company 

or to sell the Responding Members entire rights and interest in the 

Company to the Initiating Member, at the cash purchase price 

provided for in Section 8.6.5. 

 

Operating Agreement § 8.6.2 (emphases added).   

On September 10, 2021, Boyd timely delivered her “Election Notice under §8.6.2 of the 

Operating Agreement, electing to purchase your [Fisher’s] entire rights and interests in your 

[Fisher’s] membership units, and your [Fisher’s] entire rights and interests in the Company 

assets, for the purchase price provided for in §8.6.5 of the agreement.”  TX 28.  The Operating 

Agreement simply required Boyd to elect whether to buy or sell, Boyd elected to buy.  

Fisher’s alternative claim for specific performance is based on a counterintuitive 

challenge to her own Buyout Notice (as too “contingent”), her misrepresentation that she “did 

not invoke the buyout process,” and again, the illusion that Boyd’s Election Notice “should be 

deemed a Buyout Notice.”  Answer ¶ 63.  In fact, Fisher’s Buyout Notice did all that was 

required and permitted under Section 8.6.1; it stated a “Total Asset Value.”  Contrary to her 

claim that she “did not invoke the buyout process,” Fisher did exactly that: “per Section 8.6 of 

ISC Group LLC’s operating agreement, this is my written notice to invoke the Deadlock Notice 

provisions of that section.”  TX 13 (emphasis added).  Again, Boyd timely delivered her Election 
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Notice, electing to purchase Fisher’s interests in her membership units and assets “for the 

purchase price provided for in §8.6.5 of the agreement.”  TX 28.  Therefore, Fisher can’t 

misrepresent Boyd’s Election Notice as a “disguised new buyout notice,” and since she has no 

valid, legally enforceable contract for the “sale of Boyd’s membership interest in the Company,” 

Answer ¶ 69, Fisher’s counterclaims for specific performance are untenable and must be 

dismissed. 

B. Second Counterclaim: Breach of Covenant of Good Faith and Fair Dealing 

To avoid the provisions of the Operating Agreement, Fisher presents an unsupported 

counterclaim for breach of the covenant of good faith and fair dealing.  “[T]hat duty cannot be 

construed in a way that changes or inserts terms into a contract.”  Western Props. Holdings, LLC 

v. Aequitas Capital Mgmt., Inc., 284 Or App 316, 324–325 (2017).  “[A] party never violates the 

duty of good faith and fair dealing by invoking its express, written contractual right.”  Id. at 325.   

Fisher’s good faith and fair dealing counterclaim misstates that:   

Boyd . . . refused to meaningfully engage in the resolution period 

and work with Fisher on reaching a fair and amicable resolution.  . 

. . [And] Boyd has manipulated a “formula” under the Operating 

Agreement to drastically reduce the purchase price so that she may 

buy out Fisher’s membership interest well below its value and with 

inequitable terms.  She has weaponized the Operating Agreement 

to punish Fisher for daring to end their partnership.  Fisher requests 

declaratory relief construing her Buyout Notice to have the 

Company’s available cash be added to the “Total Asset Value”, in 

which the purchase price would be equivalent and consistent with 

the purchase price explained in Fisher’s Buyout Notice. 

   

Answer ¶¶ 72–74.  Boyd never “refused to meaningfully engage in the resolution period and 

work with Fisher on reaching a fair and amicable resolution,” and Boyd never “manipulated” a 

formula under the Operating Agreement to reduce the purchase price.  

 First, there is no contractual duty requiring either party to “meaningfully engage” or 

“reach a fair and amicable resolution” within the resolution period.  Section 8.6.1 of the 

Operating Agreement provides, in relevant part, that: “If the Members cannot resolve the 
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Deadlock within 45 days after delivery of the Deadlock Notice to the other Members (the 

“Resolution Period”), then during the 30-day period after expiration of the Resolution Period,” 

any Member may deliver to the other Members a written Buyout Notice invoking Section 8.6.  

This provision provides for a resolution period, but no direction requiring the parties to engage in 

a particular way.  Boyd has presented written evidence that she “meaningfully engaged” with 

Fisher.  At trial, Boyd will also describe other efforts she undertook. 

 Second, Boyd did not “manipulate” the Purchase Price Formula, she simply elected to 

purchase Fisher’s interests for the purchase price agreed to and “provided for in Section 8.6.5.”  

As established previously, Boyd performed the express provisions and plain meaning of Sections 

8.6.2, 8.6.5, 8.10.1, and 10.2.  Performing the express provisions of the Agreement is not 

“manipulation.”  Boyd did not “violate[] the duty of good faith and fair dealing by invoking [her] 

express, written contractual right.”  See Western Property, 284 Or App at 324–325. 

Boyd requests that the Court dismiss Fisher’s second counterclaim, for breach of 

covenant. 

C. Third Counterclaim: Breach of Fiduciary Duty 

To avoid the provisions of the Operating Agreement, Fisher presented an unsupported 

counterclaim for breach of fiduciary duty.  The Oregon LLC Act outlines three statutory 

fiduciary duties—the duties of loyalty, care, and good faith and fair dealing—owed by member-

managers Boyd and Fisher to the Company, and to each other.  ORS 63.155 (2)–(4), (9).   

Fisher presented a counterclaim for breach of fiduciary duty, asserting that:    

For over five years, Boyd and Fisher collectively made 

management decisions, including but not limited to staff 

compensation and distributions.  Fisher has attempted to 

participate and work with Boyd on management decisions.  On the 

other hand, Boyd has unilaterally made decisions relating the [sic] 

management and operations, in breach of the Operating Agreement 

and in breach of her fiduciary duties to Fisher.  Boyd has refused to 

allow third quarter distributions to the owners or to pay off some of 

the company liabilities even though there is more than sufficient 

cash. 
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Counterclaim ¶¶ 78–82.   

Fisher is wrong. 

First, Boyd has not made any unauthorized management decisions.  Second, Boyd 

authorized a .  Third, the Company has paid all 

debts according to their terms in the ordinary course of business.  As a matter of law, Fisher’s 

breach of duty claim is barred by the management authority provisions of Section 4 of the 

Operating Agreement and the Business Judgment Rule.  Moreover, Fisher has asserted no harm 

or injury to herself or the Company.   

1. Boyd acted collaboratively and within her authority when making 

Company management decisions 

Under Section 4.1 of the Operating Agreement, Boyd has “all the rights and powers that 

may be possessed by a manager in a manager-managed limited liability company pursuant to the 

LLC Act,” including the power to expend Company funds, and perform all acts necessary to 

manage and operate the business, including engaging any person she deems advisable.  

Nevertheless, the evidence will show that Boyd’s management decisions were made 

cooperatively in consultation with the Company’s management team, and in the exercise of her 

reasonable assessment that they were appropriate, necessary, and in the best interests of the 

Company’s business.   

Notwithstanding her authority, Boyd made all compensation and hiring decisions 

collaboratively with the management team based on detailed labor and real estate market data, 

and current and anticipated inflation rates.  Fisher approved these decisions. 

2. Boyd authorized a record 

figure—and the Company is paying all debts as they become due in 

the ordinary court of business 

Contrary to Fisher’s accusation, Boyd is not hording cash by refusing to make 

distributions.  Boyd authorized and the Company paid a record  

.  Of course, half of that went to Fisher. 
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For 2022, Boyd proposed a half-year distribution on June 29, 2022, based on her analysis 

of the Company’s financial performance from January to May and a comparison of year-over-

year listings and units sold.   

  TX 43.  She has accurately projected 

higher mortgage rates, reduced single-family residence inventory, and reduced sales.   

 

 

  

TX 43 & 44.  Fisher has determined that she no longer desires to discuss this proposed 

distribution. 

Company debts are current and being paid in accordance with their terms in the ordinary 

course of business.  There are no contractual or fiduciary duties requiring the Company to 

“drain” the cash accounts to prepay loans, as Fisher desires.  Fisher Dep. 90:4–10.  Fisher now 

argues that:  “Ideally my intent was the cash account would be drained to pay all the liabilities,” 

though she could not identify any provision of the Operating Agreement that would permit the 

actual “liquidation of debt” or draining the cash accounts in connection with the buyout.  Fisher 

Dep. 90:4–14 (emphasis added).
11

  

                                            
10

  Boyd and Fisher exchanged nine emails discussing mixed financial performance numbers. 
 
 

 Before deciding, Fisher suggested waiting until a July 
7, 2022, leadership meeting so they could get more June sales numbers, but she never raised the 
issue at the meeting and there has been no decision. 

11
  Although literal loan payoffs are not contemplated by the buyout provisions of the Operating 

Agreement, the issue of personally guaranteed loans is moot.  As buyer, Boyd will request the 
release of Fisher’s personal guarantees from Company creditors, substitute a personal guarantor, 
if necessary, and she and the Company will indemnify Fisher from any liability under those 
loans. This indemnification solution was suggested in Fisher’s Buyout Notice (“payoff of the 
EIDL loan, or alternatively buyer accepts and assumes all responsibility”). TX 22. 
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While Fisher conceded that there was no provision of the Operating Agreement 

permitting her to drain the cash accounts and prepay the current, performing loans, Section 4.1 of 

the Operating Agreement provides Boyd sufficient management authority to avoid such financial 

destruction.
12

  In any event, Boyd’s management decisions are protected by the business 

judgment rule.  See Naito v. Naito, 178 Or App 1, 28 (2001) (“Determining what is an adequate 

dividend requires an exercise of business judgment”); and Patel, 312 Or App at 350 (affirming 

finding that the “managing member had acted pursuant to the ‘Business Judgment Rule’”). 

3. Boyd’s contractually authorized management decisions are protected 

by the business-judgment rule 

 

In addition to the factual inadequacy of Fisher’s fiduciary-duty claims, Boyd’s 

management decisions whether (and in what amounts) to make profit distributions and prepay 

current, performing loans are protected by the business-judgment rule. 

[The] business judgment rule . . . generally operates to bar judicial 

inquiry into actions of corporate directors taken in good faith and 

in the exercise of honest judgment in the lawful and legitimate 

furtherance of corporate purposes.  . . . The rule is a presumption 

that corporate directors act in the best interest of the corporation; 

the presumption can be rebutted by shareholders only if they can 

articulate particularized facts showing that there is a reasonable 

doubt either that (1) the directors are disinterested and independent 

for purposes of responding to the demand or (2) the challenged 

transaction was otherwise the product of a valid exercise of 

business judgment. 

                                            
12

 Though not part of her fiduciary claim, Fisher has complained that Boyd (along with Mr. Boyd 
as a co-borrower) applied for a personal loan from U.S. Bank to finance post-transaction 
consolidation of debt and operating capital.  The loan was rejected when Boyd refused to pledge 
Company assets as collateral.  No loan, no pledge of Company assets, no use of Company funds, 
and no harm to the Company or Fisher resulted.  Fisher appears intent on presenting the entire 
loan file for two purposes to show that Boyd believes the purchase price should be higher.  
However, Mr. Boyd will testify that he took primary responsibility for preparing loan 
applications because, at the time, Boyd was recovering from invasive cancer treatment.  Some of 
his assumptions of value were wrong.   

 
  They were his own estimates. 
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Bernards v. Summit Real Estate Mgmt., 229 Or App 357, 365 (2009) (quotations and citations 

omitted).  Unless Fisher can establish that Boyd’s record  or 

refusal to “drain” the Company’s cash accounts was not the legitimate exercise of her business 

judgment, Fisher cannot prove her counterclaim.  See id. at 366–367 (business judgment rule 

requires “ultimate facts sufficient to overcome the presumption that member defendants acted for 

the benefit of the LLCs—that, in other words, they acted in bad faith, were grossly negligent, or 

engaged in fraud or willful or wanton misconduct”).   

Here, Fisher cannot overcome the presumption that Boyd made no unauthorized or 

unilateral management decisions, employee compensation decisions were made collaboratively, 

she authorized  in 2021, and the Company is paying all debts in the 

ordinary course—all in the best interests of the Company during an unstable moment in the 

residential real estate market.  Fisher’s allegations do not implicate any fiduciary duties of 

loyalty, care, or good faith and fair dealing under ORS 63.155.   

Fisher’s fiduciary duty claim is factually unsupported, legally barred, and must be 

dismissed.           

D. Fisher’s counterclaim for declaratory relief is factually unsupported and 

should be dismissed 

 

Finally, Fisher presents an empty counterclaim for declaratory relief, asserting:  “A 

justiciable controversy exists between the parties [and] Fisher is entitled to declaratory relief 

under ORS 28.010 et seq.”  Answer ¶¶ 85–86.  Essentially, Fisher asks the Court to redraft her 

Buyout Notice to increase the purchase price.  For the reasons set forth above, Fisher’s claims 

fail.  Her interpretation of the Operating Agreement contradicts its plain terms.   

Boyd requests that the Court dismiss Fisher’s fourth counterclaim, for declaratory relief. 

VI. BOYD’S AFFIRMATIVE DEFENSES 

From time to time, the Company will refer a client’s business to an out-of-town broker, 

which generally results in a referral payment worth 25% of the commission.  Since at least 2018, 
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the Company has had an unwritten policy that no matter who—Boyd or Fisher—refers out the 

business, the referral payment is paid to the Company.  See TX 45–54.  After Fisher issued her 

Deadlock Notice, she changed that policy without informing Boyd.  Fisher took the Company’s 

referral fees for herself.  To accomplish this, she scratched out the Company’s name on the 

payment-routing forms, and then had the checks sent in her name to her associate’s address in 

Vancouver, Washington.  Compare TX 55 (directing mail to the address of her friend Amy Reed 

in Vancouver, Washington), with, e.g., TX 14 at 2 (forwarding Towey reading email to Reed, 

which states “Lisa will make you look like the crazy one. . . . She knows that you won’t be able 

to hold your tongue.”). 

Fisher’s diversion of Company funds is precisely the type of act that prevents a party 

from obtaining equitable relief.  See Burgdorf, 259 Or App at 764. 

VII. CONCLUSION 

Boyd requests that the Court grant judgment in her favor on all claims so that she can buy 

out Fisher and continue operating the Company. 

DATED:  July 15, 2022. 
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Michael Willes, OSB No. 141806 
   Direct:  503.802.5737 
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Will Gent, OSB No. 165254 
   Direct:  503.802.5767 
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888 SW Fifth Ave., Suite 1600 
Portland, OR 97204 
Facsimile:  503.274.8779 

Attorneys for Plaintiff  
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jovita@richardsonwang.com 
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Attorney for Defendant Catherine Fisher 
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date set forth below; 
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